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FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Joint Application of AT&T Corp.
and Tele-Communications, Inc.
for Transfer of Control to AT&T
ofLicenses and Authorizations
Held by TCI and its Affiliates
Or Subsidiaries

)
)
)
)
)
)
)
)

CS Docket No. 98-178

AT&T'S AND TCI'S JOINT REPLY TO COMMENTS AND
JOINT OPPOSITION TO PETITIONS TO DENY OR TO IMPOSE CONDITIONS

Pursuant to the Commission's Public Notice of September 29, 1998, AT&T Corp.

("AT&T") and Tele-Communications, Inc. ("TCI") respectfully submit this joint reply to comments

and joint opposition to the petitions to deny or to impose conditions on the applications seeking

approval of the transfer of control of FCC authorizations held by subsidiaries of TCI and entities

controlled by TCI to AT&T. 1

INTRODUCTION AND SUMMARY

There is no dispute about the effects ofthe proposed $48 billion merger of AT&T and

TCL It would greatly accelerate the introduction of competitive local telephone services over TCl's

cable systems and make them far more effective competitors with the incumbent local telephone

monopolists in residential mass markets and elsewhere. The $48 billion investment that AT&T would

make in purchasing TCI -- and the additional billions of dollars that it would invest to upgrade TCl's

1 A list of all the parties filing comments, petitions to deny, and petitions to impose conditions is
contained in Appendix A.
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cable systems to provide telephony -- is the greatest commitment that any carrier has yet made to

realize the 1996 Telecommunications Act's central objective of meaningful and vigorous competition

in local exchange and exchange access services. The merger similarly presents the greatest prospect

of success in this respect of any event in the last three years. It will promote all the "broad aims of

the Communications Act," including "implementation of Congress' 'pro-competitive, de-regulatory

national policy framework designed to ... open[] all telecommunications markets to competition, III

"rapid[]" "accelerat[ion of] private sector deployment of advanced telecommunications and

information technologies and services," and "the provision of new [and] additional services to

consumers. ,,2

Indeed, the sole effect ofthe merger on consumers is that it will someday soon provide

them with new and additional services and greater choices than they have today. They will have the

choice ofobtaining local exchange services that do not use the facilities of the incumbent LEC, and

consumers will be free to obtain these new local services either by themselves or in bundles that

include other services as well-- if the merger is allowed to proceed promptly and AT&T-TCI can

begin the work needed to deliver these benefits.

Conversely, the merger will not deprive any consumers of any choices that they have

today when they subscribe to the local services of an incumbent LEe. Any consumer who selects

AT&T-TCl's local telephone services will continue to be free to presubscribe to MCI WorldCom,

Sprint, or any other long distance carrier of his or her choice. Any consumer will be free to use the

AT&T-TCI exchange services to obtain dial-up access to any Internet service provider or on-line

2 ~Memorandum Opinion and Order, Application of WorldCom. Inc. and MCI Communications
Corporation for Transfer of Control ofMCI Communications Corporation to WoridCom Inc., CC
Docket No. 97-211, ~ 9 (reI. Sept. 14, 1998) ("MCI/WorldCom Order") (citations omitted).
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service provider. Similarly, the merger will have no effect on the provision ofany service to any cable

service subscriber. These consumers will continue to be able to obtain content from providers of on

line services and video programming in the same ways they do today.

Seventeen entities have filed comments on the application for approval of the transfers

ofcontrol ofTCI's licenses that is necessary for the merger. None denies the merger's benefits, and

none has made any remotely plausible claim that its overall effect would not be to serve the public

interest. Instead, insofar as they oppose the requested approvals, the commenters request that the

approval be loaded with conditions that cover an array of disparate subject matters: from Internet

access, to the carriage of digital television signals, to resale of cable services, to the provision of

inside wiring. But these disparate claims share a common attribute: virtually all have nothing to do

with the merger. Instead, they reflect persistent efforts to pursue other, unrelated agendas that can

and should be pursued, if at all, only in industry-wide proceedings in which all affected parties can

participate, a full record can be compiled, and rules of general applicability can be established.

That single deficiency is sufficient to dispose of the vast majority of the claims. The

Commission's well-settled standard for evaluating transfer of control applications in merger

proceedings is to determine whether the beneficial effects ofthe merger outweigh any harmful effects,

and it has therefore held that practices and market conditions that would equally be present regardless

of whether the merger occurs can play no role in that analysis. It is especially important that this

standard be followed here. That is both because these claims are factually and legally complex, and

thoughtful consideration oftheir substantive merits (or lack thereot) would substantially delay, ifnot

threaten altogether, achievement ofthe critical public interest benefits of the merger, and because the

brief, superficial, and in many cases factually and legally inaccurate assertions their proponents offer
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in support of their unrelated claims would provide the Commission with no suitable record basis for

reasoned decisionmaking if it decided (as it should not) to address them.

A stark example of these claims are the proposals that are primarily championed by

one on-line services provider (AOL) and one Internet access provider (MindSpring). They contend

that TCl's cable systems should be required to offer them "access" and "interconnections" to

broadband transmission facilities at the headend in each TCI cable system that provides a cable

service (@Home) that provides Internet access and content. They erroneously claim that the

imposition of these common carrier obligations is necessary to enable third parties to compete in

Internet access and on-line services markets -- and that consumers otherwise will "pay twice" for on

line content.

These epitomize the claims that cannot be considered in a transfer of control

proceeding. TCI has already begun offering @Home to some of its subscribers (less than 10%) and

expects to complete the upgrades required to offer @Home to all its subscribers by the end of the

year 2000, irrespective of the merger. In addition, @Home and the similar Road Runner service

developed by Time Warner are offered by numerous unaffiliated cable operators, and AOL and

MindSpring have not advanced and could not advance any grounds for imposing their proposed

requirements only on TCI and not on other cable systems. Further, in addition to the fact that TCI

has only just begun the cable system upgrades required for these offerings, @Home has gained only

a tiny fraction ofthe market in the areas where it has been offered, so there is ample time to complete

any warranted industry-wide proceedings before there is any risk of the "harms" that AOL and

MindSpring have postulated.
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Beyond that, there is no basis in law or fact for the proposed conditions, and the

imposition ofthem - either here or in a future industry-wide proceeding -- would severely jeopardize

the proposed merger and the immense benefits it could offer consumers. The simple reality is that

AT&T can commit to the significant investments required to acquire and upgrade TCl's cable systems

for telephony only because the combined revenues from the cable and telephone services would be

sufficient to allow AT&T to earn a competitive return. Any condition that would threaten the ability

of TCI cable systems to capitalize on the investments necessary to offer @Home will thus

fundamentally alter the economics of the proposed merger and impede or altogether prevent the

offering of telephone service over cable systems.

Indeed, it is for these and related reasons that Congress has defined offerings like

@Home as "cable services" and flatly prohibited the Commission or any other regulatory body from

imposing unbundling or other similar common carrier requirements on cable systems. Congress

recognized that these offerings are essential to any cable system that hopes to provide telephone

services that effectively compete with incumbent LECs and that there further is no substantial

possibility that a cable system's unregulated provision of on-line and Internet access services could

threaten harm to competition. The reality is that the on-line and Internet access services of cable

systems are provided in the market that is now, and will for the foreseeable future, be dominated by

AOL and other on-line service providers whose customers use dial up access over the narrowband

facilities ofLECs. Further, even to the extent there is demand for broadband access, the incumbent

LECs have immense advantages and market power in offering that capability. For all these reasons,

TCI and other cable systems have overwhelming incentives to assure that their customers may obtain

high speed access to the content providers of their choice at the lowest possible cost, and @Home
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service has been configured to assure that it does so. In this regard, there is no factual or economic

basis for the claims that @Home service is priced in a manner that burdens customers of AOL and

other OSPs and makes customers "pay twice" if they use @Home to access the content of other

OSPs is unsupported, speculative and unsustainable. Rather, because @Home will derive substantial

advertising revenues from its provision of content and use the revenues to help offset network and

transmission costs, Mulron Aff., op. cit., ~~ 3-4, the effect of@Home's provision of content could

be to allow lower the prices to be paid by subscribers who use @Home to access AOL or other third

party OSPs. Willig/Ordover Aff., op. cit., ~ 43-44.

These Joint Reply Comments will develop these and other points in greater detail.

Part I demonstrates that most of the claims that have been raised must be disregarded, for they do

not relate to the effects of the merger, but merely seek to advance the general business or policy

objectives of individual commenters with respect to the markets in which one or both of the

Applicants happen to participate. Part II demonstrates that the effect of this merger is positive and

exceptionally powerful, for it is designed to achieve the precise public interest objective -- widespread

local exchange competition, for service to residential customers in particular -- that was a critical goal

of the 1996 Act, and that thus far has proven so difficult to attain.

Parts III through VII ofthese Joint Reply Comments then address the specific claims

made, and conditions proposed, by the seventeen comrnenters. Although most of these claims should

be dismissed at the threshold as irrelevant to the merger, these sections also include, where

appropriate, detailed refutations of these claims on the merits. Part III addresses the conditions that

have been proposed by AOL and MindSpring. Part IV addresses the similar, but even more extreme,

claims of incumbent LECs and others that once the AT&T-TCI cable systems begin providing
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telephony, they should be subjected to the obligations that apply to incumbent LECs (as well as the

requirements of Sections 251 (a) and (b) that will apply to their telecommunications services). Part

V addresses the myriad Cable Act issues raised by parties -- many of which attempt to revive the

precise arguments that the Commission has rejected on the merits in previous proceedings, and none

of which relates to the merger.

Part VI addresses those claims that actually relate to putatively adverse effects of the

merger on telecommunications markets. It describes the steps AT&T and TCI will take with respect

to Section 20.6 of the FCC's rules, 47 C.F.R. § 20.6, and the aggregation of spectrum as a result of

AT&T's ownership of AT&T Wireless, Inc., and TCl's ownership interest in Sprint's PCS ventures.

It further responds to, and refutes (a) the illegitimate claims that GTE, which today enjoys a

monopoly in the provision ofbundled services in its region, makes against the merged entity's future

ability itself to offer packages of services, and (b) the claims made by Sprint, a vertically integrated

long distance and incumbent local exchange carrier, that the merger threatens long distance

competition insofar as it permits AT&T likewise to acquire local facilities (although, unlike Sprint,

alternative ones) that may be used to provide exchange access.

Finally, Part VII refutes GTE's erroneous claim that the merger might violate Section

652(a) of the 1996 Act.

I. THE ONLY RELEVANT ISSUES IN THIS PROCEEDING ARE THE EFFECTS OF
THE MERGER AND WHETHER IT BENEFITS THE PUBLIC.

Many of the commenters fundamentally misperceive the nature of this transfer of

control proceeding and the standard the Commission applies under Section 310. They seek to use

this proceeding as an opportunity to pursue claims that are unrelated to the merger and that can be

pursued, if at all, only in industry-wide rulemaking proceedings. However, the question under
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Section 310 is whether these transfers would serve or disserve the "public interest, convenience, and

necessity. ,,3 Accordingly, the exclusive focus of this proceeding is on the effect of the transfer of

control itself. No other issues are relevant.

The Commission thus has made clear that the only issue under Section 310 is whether

"the proposed transaction, on balance, serves the public interest, considering both its competitive

effects and other public interest benefits and harms. ,,4 Thus, for example, any conditions the

Commission imposes must be "necessary ... to ensure that the public interest is served ~ the

transaction."s Accordingly, where commenting parties focus on concerns that, even if valid, would

equally be present regardless of whether the transaction is consummated, those concerns properly

play no part in the Commission's analysis. 6

Correlatively, where such concerns do not relate to the effects of the transaction, the

Commission has consistently required that they be addressed, if at all, in other more appropriate

proceedings -- in industry-wide rulemakings insofar as they reflect issues ofgeneral applicability,7 in

3 ~ 47 U.S.c. § 310(d).

4 ~ MCUWorldCom Order, ~ 10 (emphasis added).

S ~ id. (emphasis added).

6 ~,~, Memorandum Opinion and Order, Applications ofPacific Telesis Group. Transferor. and
SBC Communications. Inc.. Transferee. for Consent to Transfer Control of Pacific Telesis Group and
its Subsidiaries, 12 FCC Rcd. 2624, ~ 2 (1997) (declining to consider competitive concerns that do
not "result from the proposed transfer").

7 ~,~, MCl/WoridCom Order, ~ 160 (holding that the transfer of control proceeding was "not
the appropriate forum" to address Internet cost-sharing because "this matter extends beyond the
Applicants"); Memorandum Opinion and Order, Applications ofNYNEX Corp.. Transferor, and Bell
Atlantic Corp., Transferee, For Consent to Transfer Control ofNYNEX Corp. and Its Subsidiaries,
12 FCC Red. 19985, ~ 221 (1997) (declining to address PIC freeze concerns and deferring to possible

(continued... )
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complaint proceedings insofar as they relate to private disputes,8 or before other fora insofar as they

are not appropriate for resolution by the Commission at all. 9 This approach has been consistently

approved by courts reviewing transfer of control proceedings and analogous license renewal

proceedings. 10

7 (. .. continued)
rulemaking); Memorandum Opinion and Order, Applications of Craig O. McCaw. Transferor, and
American Telephone and Telegraph Company, Transferee. For Consent to Transfer Control of
McCaw Cellular Communications, Inc. and Its Subsidiaries, 9 FCC Red. 5836, ~ 70 (1994) (holding
that equal access issue would be more appropriately addressed in industry-wide rulemaking)
("AT&T-McCaw Order"); id... at ~~90-91 ("If the BOCs choose ... to argue that we should change
our policy on cellular resale issues, they must do so in a rulemaking of general applicability that
provides a wider range of parties an opportunity to comment"); id... ("NCRA's arguments that we
grant cellular resellers the ability both to interconnect to the cellular system and the LEC local loop
as well as to purchase NXX codes from the LEC are more appropriately addressed in rulemaking
proceedings"); Teleprompter Corp., 87 F.C.C.2d 531, ~ 39 n.40 (1981) (issues concerning regulation
of program providers such as resale common carriers more appropriately raised in petition for
rulemaking rather than transfer proceeding).

8 ~,~, AT&T-McCaw Order, 9 FCC Red. at ~~ 139-140 (dismissing petition to deny alleging
anticompetitive conduct "without prejudice" to formal complaint proceeding).

9 ~,~, id. at ~ 90 ("The BOCs can, if they choose, pursue their arguments to change these
restrictions before the MFJ court"); Memorandum Opinion and Order, Application of Centel Corp.
and Sprint Corp.for Consent to Transfer ofControl, 8 FCC Red. 1829, ~~ 6, 10 (1993) (civil disputes
not to be resolved in transfer of control proceeding).

10 ~,~, Community Television of S. California v. Gottfried, 459 U.S. 498, 501 (1983)
("rulemaking is generally a 'better, fairer, and more effective' method of implementing a new industry
wide policy than is the uneven application of conditions in isolated license renewal proceedings");
California Ass'n of the Physically Handicapped, Inc., v. EC..C, 840 F.2d 88, 96-97 (D.C. Cir. 1988)
(same); SBC Communications Inc. v. ECC., 56 F.3d 1484, 1490-91 (D.C. Cir. 1995) (approving
decision to resolve equal access issues in rulemaking proceeding rather than AT&T-McCaw transfer
of control proceeding because "in the matter under review, the Commission was required to
determine whether the merger ofAT&T and McCaw would be in the public interest, not to review
the overall level of competition in the cellular industry or the impact of the MFJ upon that
competition"); Hale v. FCC, 425 F.2d 556, 560 (D. C. Cir. 1970) (media concentration issue not
suitable for "ad hoc action against the licensee" in a renewal proceeding but rather "would be
appropriate only in the context ofoverall rule-making"); National Org. for Women V. FCC, 555 F.2d

(continued... )
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Pursuant to these principles, most of the claims raised by the commenters are not

appropriate for consideration in this proceeding. These include claims that (I) cable systems should

have to give ISPs and asps access to so-called broadband data transport facilities; (2) cable systems

that are upgraded to provide two-way telephony should be subject to Section 251 (c) of the

Communications Act; (3) the program access rules should be extended to terrestrially-delivered

programming; (4) TCI should waive exclusive program arrangements; and (5) TCI should carry

digital signals oflocal broadcasters. These claims are all familiar ones to the Commission, for their

proponents have attempted not just to litigate them in the proceedings to which they are germane,

but also to inject them in a vast array of proceedings that deal with other matters.

Each ofthese claims can be and should be denied on the ground that they are outside

the scope of this transfer of control proceeding. 11 Indeed, that is particularly necessary here, for it

is undisputed that the merger will create immense public benefits, and consideration of contentious

industry-wide issues in this docket could serve only to delay those public benefits. And it is further

the case because, as explained below, each of these claims rests on factual and legal theories that

applicants and their experts believe to be meritless as a matter of fact and unsupported as a matter

of law and public policy, so the Commission could not possibly embrace them without extensive

10 ( ... continued)
1002, 10 11 (D.C. Cir. 1977) ("an industry-wide problem may be more appropriately aired and an
industry-wide remedy formulated in a general inquiry, such as a rule-making").

11 That is also the case with respect to the request of the Communications Workers of America
("CWA"), which supports the grant of the applications, that the Commission require benchmark data
relating to workforce-related issues and monitor those matters post-merger. AT&T is proud of the
constructive relationship it has established with its employees and their representatives, and is
confident that relationship will continue after the merger. However, the Commission's institutional
expertise and statutory responsibility do not include such workforce-related matters, and the
Commission should decline to assume the role that CWA recommends.
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further proceedings. That is presumably why the entities that have the most to lose from the

successful implementation of the merger -- the incumbent LEC monopolies -- have gone to such

lengths to attempt to lard this straightforward proceeding with their own extraneous claims.

II. THE MERGER OF AT&T AND TCI WILL INDISPUTABLY CREATE IMMENSE
PUBLIC INTEREST BENEFITS.

The proposed merger will produce tremendous benefits for the public. Indeed, none

of the seventeen parties who filed comments has even attempted to dispute that, as a result of

AT&T's enormous planned investment and the substantial business risks it has determined to assume,

the merger will result in the more rapid and effective entry of a new facilities-based provider of local

exchange services to residential customers. While a number of parties request that the FCC impose

conditions on the merger that will only advance their individual business interests,12 the commenters

similarly do not dispute that the merger would advance the primary purpose of the

12 A number ofparties filed comments on the merger seeking the imposition of conditions with regard
to access to, or the carriage of, traditional and digital video programming. See,~, Comments Of
The Consumer Electronics Manufacturers Association ("CEMA"); Petition To Deny Of Consumers
Union, Consumer Federation of America, and Office of Communication, Inc. of the United Church
of Christ ("CU/CFA"); Comments of DIRECTV, Inc. ("DIRECTV"); Comments of Echostar
Communications Corporation ("Echostar"); Comments of the National Association ofBroadcasters
("NAB"); Joint Comments And Request For Imposition Of Conditions of The Wireless
Communications Association International, Inc., and Independent Cable And Telecommunications
Association ("WCAI/ICTA"). Still other parties filed comments seeking to impose conditions that
would require post-merger AT&T to be regulated as an incumbent local exchange carrier ("ILEC")
or otherwise be ordered to provide access to its broadband data transport facilities. See,~,

Comments ofAmerica Online, Inc. ("AOL"); Comments of Ameritech; Comments In Opposition of
GTE ("GTE"); Comments ofMCI WorldCom, Inc. ("MCI WorldCom"); Comments ofMindSpring
Enterprises, Inc. (IMindSpring"); Comments of Qwest Communications Corporation ("Qwest");
Comments of SBC Communications Inc. ("SBC"); Comments of Sprint Corporation ("Sprint");
Petition Of US WEST To Deny Applications Or To Condition Any Grant ("US WEST"). Other
parties have sought to inject private disputes. See Petition to Deny of Seren Innovations, Inc.
("Seren").
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Telecommunications Act of 1996: creating effective competition to the monopolies of incumbent

LECs.

As the Commission has recognized, a "principal goal[]" of the 1996 Act was to open

"local exchange and exchange access markets to competition. ,,13 The House Report similarly stated

that a "main component of the bill promotes competition in the market for local telephone service,"

and the Senate Report stated that the legislation "refonns the regulatory process to allow competition

for local telephone services by cable, wireless, long distance" and other entities. 14 Indeed, the

Conference Committee specifically recognized that entry of cable firms into the "field of local

telephony" appeared to be possible and to "hold the promise of providing the sort of local residential

competition that has consistently been contemplated. ,,15

Nor does any commenter dispute the central point that AT&T and TCI made in their

Application: the proposed merger will expedite the establishment of alternatives to incumbent LEC

facilities for residential customers who live in TCl's cable service areas and who today have no

meaningful alternative to the incumbent LEC16 Although AT&T and TCI have previously

undertaken expensive and time-consuming efforts to establish local telephone service in certain local

areas, neither party has been able to establish a significant competitive presence in local residential

telephone service or is likely to do so in the foreseeable future, absent the expeditious consummation

13 Notice ofProposed Rulemaking, Defining Primary Lines, 12 FCC Red. 13647, ~ 25 (1997).

14 H.R. Rep. No. 104-204, at 48 (1995); S. Rep. No. 104-230, at 5 (1995).

15 HR. Conf Rep. No. 104-458, at 148 (1996) (specifically noting the active plans of Time Warner,
Jones Intercable and Cablevision to commence the offering oflocal telephony service).

16 ~ Application, Public Interest Statement, at 16-23,37-42.
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of their merger. 17 Through their combination, AT&T and TCI will be able to implement a business

plan that, in reliance on revenue streams from TCl's core and developing services and those

anticipated from AT&T-TCl's entry into local telephony, will accelerate that entry as well as enable

them to more expeditiously provide diversified digital data and video services to their customers.

This merger thus can only substantially benefit consumers and can cause no

conceivable harm. Consumers will not lose any choices in services or service providers that they have

today, but will, to the contrary, continue to have all those same choices plus the many additional

options that will be available to them from AT&T-TCI.

Today, for example, consumers can choose from among long-distance providers,

Internet service providers ("ISPs"), and on-line service providers ("OSPs"), but in almost all instances

must take their local telephone service and their access to long-distance service from the incumbent

local telephone monopoly that serves their area. As a result ofthe alternative local exchange facilities

that will be established after the merger, however, consumers will have an additional residential

telephony option, and the ability to mix and match it with other services from other providers. A

consumer will be able, for example, to choose Sprint as its long-distance carrier, AT&T as its local

carrier, and America Online (through broadband or narrowband access) as its OSP, as well as any

number of other combinations. Further, in addition to providing telephony on a stand-alone basis,

AT&T-TCI will also create packages of services for which it believes there to be consumer demand,

and these will further expand the options available to customers.

17 Id.. at 3-4, 7, 17-20 (describing AT&T's resale and ADL and SONET Ring efforts, and TCl's
limited local telephone services).
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What will enable AT&T-TCI to create these new service capabilities and make these

unqualified consumer benefits available are the revenue streams the companies expect from TCl's

existing video programming services, from the Internet programming it has begun to offer in some

areas and is now expanding, and from the telephony services it will offer in the future, along with the

considerable additional investment AT&T has determined to make in reliance on those expected

returns. TCI has already committed to a $1.8 billion investment for the initial upgrade of its cable

facilities that is necessary to permit it to offer high speed Internet access, digital video, and other

interactive programming. These upgrades have already been completed in some of TCl's service

areas and will be close to being completed elsewhere by the end of the year 2000. 18 However, TCI

does not have the available capital to make the further upgrades of its facilities and to establish the

marketing and customer service infrastructure that are required for it to provide toll-quality telephony

for the foreseeable future. By contrast, AT&T is investing $48 billion in purchasing TCI, and has

committed that the merged AT&T-TCI will invest the several additional billion dollars required to

provide telecommunications services over TCl's cable facilities in the near term. 19 AT&T's plans for

this extensive commitment ofcapital and effort require the taking of significant business risk, but will

expedite local telephone service competition in these local areas by a dramatic measure. Because the

merger will expedite and make possible choice in local telephony and other services initially to the

nearly 21 million homes passed by the cable systems TCI controls, it manifestly serves the public

interest sought by Congress in passing the 1996 Act.

18 AT&T and TCI have described specifically the cost, activities and timing that are associated with
the upgrade to provide advanced video and data services. See Application at 39-40.

19 AT&T and TCI have described specifically the cost, activities and timing that are associated with
the upgrade to provide for a competitive local telephone service. See Application at 40-42.
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Given the undisputed public interest in the accelerated development of competition

to the current ILEC telephone monopolies and the explicit and extensive commitments that AT&T

and TCI have made to devote financial, human, and other resources to this effort once the merger is

consummated, it would patently disserve the public interest for the Commission to permit the

implementation of the merger to be delayed because commenters have raised a series of claims that

are extraneous, insubstantial, or both. Because of the overriding importance of a prompt conclusion

ofthe proposed merger, AT&T and TCI will acknowledge in this reply that the consummation of the

merger will have no effect on the continued application of the Commission rules that have heretofore

governed the applicants' cable, programming, and telecommunications businesses and that will apply

to telecommunications services offered through TCl's cable systems in the future. At the same time,

the Commission should ensure that the proceeding is not delayed by those commenters who do not

deny the merger's benefits and who have raised no substantial claim that the transfers of control

themselves could otherwise harm the public interest, but who have sought to litigate a host of highly

contentious claims that are extraneous to this proceeding and that can be considered, if at all, in

industry-wide rulemaking proceedings.

ill. THERE IS NO BASIS IN LAW OR POLICY FOR THE COMMISSION TO
CONDITION ITS APPROVAL OF THE MERGER ON THE IMPOSITION OF
UNBUNDLING OBLIGATIONS ON Tel'S CABLE FACILITIES.

The first set ofextraneous claims are the contentions of AOL, MindSpring, and others.

They argue that the Commission should not approve the merger unless it imposes a condition that

would require TCI to act as a telecommunications carrier even before AT&T upgrades TCl's cable

systems and begins offering any exchange or other telecommunications services. In particular, they

contend that TCI should be required to provide unaffiliated providers of Internet access with
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unbundled access to TCl's broadband transport facilities so that these firms could provide Internet

access and content to TCl's cable subscribers. The proponents of these conditions are quite vague

about the precise technical arrangements, and the proposed obligation is variously described as

"equal access,"20 "open access,,,21 "unbundling of broadband cable Internet access services,"22 or

"provi[sion of] capacity on local broadband transmission facilities. "23 But it is clear that they want

to oblige TCI to provide broadband facilities both to firms like MindSpring that provide only Internet

access services ("ISPs") and to firms like AOL that provide both content through proprietary

databases and Internet access ("on-line service providers" or "OSPs").

The cornrnenters seek to impose these common carrier obligations on TCI because -

independently of the merger -- TCI recently began offering its cable subscribers a service (@Home)

that delivers proprietary content and provides Internet access at much higher speeds than do services

that use the narrowband dial up access provided by ordinary telephone lines. The Internet access and

proprietary content is provided by @Home, which is a separate corporation in which TCI and other

cable systems have made investments and which has established a network of broadband transmission

facilities and servers and other computers that are designed to deliver information content at high

speeds when integrated with cable facilities that are upgraded to have specified broadband

capabilities. TCI has, to date, completed approximately 10% of the $1.8 billion upgrade that is

20 MindSpring, p. 17.

21 AOL, p. 31.

22 GTE, p. 4.

23 US WEST, p. 28.
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required to upgrade its cable plant for two-way capability and that is expected to be completed by

the end of the year 2000, irrespective of the merger.

In the areas that have been upgraded, TCI @Home is a service that is provided to

subscribers under the same arrangements that apply to Home Box Office and other cable services.

TCI purchases the @Home programming from @Home, and TCI then sells the programming to

individual subscribers.

Where TCI offers @Home, it is a new entrant in a highly competitive market that has

been served exclusively by ISPs and OSPs that use narrowband facilities ofLECs. Approximately

29 million of the nation's 100 million homes receive Internet access services, and the principal

complainant in this proceeding (AOL) has over 14 million customers. In those areas where @Home

has been offered, it has been taken by about 1.3% of the homes (representing about 2.1 % of the cable

subscribers). TCI @Home is available today to 1.4 million homes (of over 20 million homes passed),

and TCI has attracted only 27,000 subscribers. Mulron Aff ~~ 3-4 (Tab C).

TCI and @Home have overwhelming incentives to assure that their services are priced

competitively with the alternatives that use ILEC networks. In this regard, in addition to the huge

percentage ofcustomers who now use -- and will continue to use -- narrowband dial up access from

LECs to reach OSPs, LECs have formidable advantages over cable systems in providing broadband

transport. As explained below, while cable systems must upgrade entire systems before they can

offer high speed Internet access and content to a single customer, LECs can rapidly provide upgrades

to each individual customer who requests it and is located within 18,000 feet of a central office.

Further, to the extent the capability is requested for customers who are further than 18,000 feet from

an office, the LEC need only run fiber over existing monopoly facilities to within 18,000 feet ofthat
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customer. In these regards, it is commonplace for LECs to decide to deploy broadband in an area

only after a cable system or other entity announces it will do so but for the LEC to complete the

deployment for customers who want it in advance of the other entity. The monopolies afford them

numerous other unique advantages in providing and marketing broadband capacity as well as the fact

that narrowband dial up access is the preferred choice of the vast bulk of subscribers.

Further, cable systems have incentives efficiently to provide high speed Internet access

and on-line services at competitive prices for reasons other than the revenues that they will earn if

they win business from service providers who rely on LEC narrowband or broadband facilities. The

provision of the content enables the programming providers to sell advertising, which allows it to

recover network costs of its services from sources other than its share of subscriber revenues. The

offering of services like @Home to cable subscribers enables a cable operator to broaden and

strengthen its relationship with its subscribers, thus enhancing the cable system's ability to retain other

business from those customers and to provide them still other services in the future, such as telephone

service. Indeed, the cable system's offering ofon-line services enhances the ability of the cable system

to offer telephone services because of the marketing synergies between the two sets of services, and

because the upgrades requires to offer Internet access and content are a precursor to those required

to provide telephony. For these reasons, the ability of TCI to offer Internet access and @Home and

to capitalize on all the direct and indirect benefits of the facility upgrades that allow it are major

features of the value of TCl's cable systems to AT&T and to its commitment to upgrade them for

telephony.

Despite the fact that TCI has overwhelming incentives to ensure that its customers

may reach other providers of content under reasonable arrangements that permit TCI to recover its
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costs and the value of TCl's investment, AOL, MindSpring, and others have here claimed -- as they

have in pending industry-wide proceedings -- that commercial negotiations cannot be relied upon to

maximize consumer welfare and that the Commission should impose common carrier obligations on

TCl's broadband cable facilities. As explained below, the imposition of these duties is prohibited by

the Communications Act, and rests on a series of factual claims that are erroneous.

A. The Proposals Are Outside The Scope Of This Proceeding, And It Would
Subvert The Public Interest To Address Them Here.

The short answer to these claims is that they raise an industry-wide issue that is

entirely outside the scope of this transfer of control proceeding: what obligations could and should

apply to cable systems to the extent they offer two-way programming services that include Internet

access. There is nothing in the proposed AT&T-TCI merger that could permit the imposition of

different obligations on TCI than on other cable systems operators, and any such obligations should

be established in generic, industry-wide proceedings. AOL's and MindSpring's claims relate to a cable

Internet service that is being offered by TCI today, entirely independently of the merger, as well as

to Time Warner's Road Runner service and any other like services. Indeed, these commenters

expressed the same unsupported concerns, and proposed the same"solutions," totally independent

of this merger in the Commission's pending inquiry on "advanced telecommunications capability,"

showing that they too recognize that, whatever their merits, these are issues of broad applicability that

should be addressed, if at all, only in such a proceeding. 24

24 ~,~, AOL 706 NOI Comments, pp. 4, 9-10; MindSpring 706 NOr Comments, p. 28. See
~ Deployment ofWireline Services Offering Advanced Telecommunications Capability, CC Docket
No. 98-147, Memorandum Opinion and Order and Notice ofProposed Rulemaking, FCC 98-188 (reI.
August 7, 1998) ("Section 706 NPRM"), AOL Comments, pp. 2,4. The Commission likewise raised
the issue of the appropriate regulatory model for broadband cable facilities in the generic notice-of-

(continued... )
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Moreover, these cable services are in their infancy. TCI's upgrade of its cable plant

to two-way capability is only about 10% complete, and TCI is only one of many companies in nearly

every sector of the communications industry investing in broadband capability within the same time

frame. Under no conceivable view is there an urgent need for immediate action, and a premature

decision right now would be counterproductive, for any projections concerning the ways in which

these services and the broader market will evolve, and the effect of changes in regulation on their

development, would at this time be necessarily speculative.

It would also patently defeat the public interest even to consider these broader

industry-wide issues in the context of this transfer of control proceeding. As noted above (see

~ pp. 12-14), an undisputed public benefit of the AT&T-TCI merger is that it will accelerate the

implementation ofthe upgrades to TCI and other cable systems that will provide genuine alternatives

to the incumbent LEC monopolies. Applicants believe that it would violate the Communications Act,

the Commission's existing regulations, and rational public policy to accept these commenters' broad

claims. Under any circumstances, the issues are contentious, involve complex questions of the

economic and technical feasibility of particular arrangements, and would require extensive legal and

factual analysis. By contrast, the "record" made by these commenters in this transfer of control

proceeding is confined to unsupported assertions that are flatly wrong based on today's market

conditions, and there is substantial doubt whether the Commission could validly impose these

conditions under any set of facts.

B. The Terms Of The Act Foreclose Imposition Of Unbundling Obligations
OnTeI's Broadband Transmission Facilities.

24 ( ... continued)
inquiry proceeding. ~ Section 706 NOI at ~~ 39-40, 77-82.
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Aside from the lack of any empirical basis for imposing unbundling obligations on

TCl's broadband cable plant, there is no legal foundation for the Commission to take such

unprecedented action. To the contrary, the Communications Act expressly prohibits "common carrier

or utility" regulation of cable systems by reason of providing cable service,25 and further precludes

the imposition of W "requirements" (whether labeled "common carriage" or not) "regarding the

provision or content of cable service" beyond those Congress itself imposed. 26 This policy was

reaffirmed and expanded in the Telecommunications Act of 1996.

As the Commission recently recognized, the Senate version of the bill that ultimately

became the 1996 Act specifically was amended to make clear that cable operators are not engaged

in the provision of "telecommunications service" to the extent they provide cable services. 27

Additionally, the 1996 Act expanded the definition of"cable service,,28 - and thus the scope of cable's

protection against treatment as a common carrier or utility - to include "interactive services,"

25 ~ 47 U.S.c. § 541(c).

26 See 47 U.S.c. § 544(f)(1).

27 ~ In the Matter ofFederal-State Joint Board on Universal Service, CC Docket 96-45, Report
to Congress, FCC 98-67 at ~ 44 (reI. April 10, 1998) ("Universal Service Report to Congress")
(explaining that the reference to cable service was deleted from the Senate definition of
"telecommunications services" so that courts would not interpret the term "too broadly and
inappropriately classify cable systems ... as telecommunications carriers"). As Senator Pressler,
Chairman of the Senate Commerce Committee at the time, explained, the change was "intended to
clarify that carriers ofbroadcast or cable services are not intended to be classed as common carriers
under the Communications Act to the extent that they provide broadcast or cable services." 141
Congo Rec. S7996 (June 8, 1995) (statement of Sen. Pressler). This change was carried forward to
the enacted statute.

28 Pub. L. No. 104-104, § 301(a)(1) (adding "or use").
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including information services and enhanced services. 29 As the legislative history explains, this change

reflects the evolution ofcable services from the traditional one-way provision of video programming

to include interactive services. 30 Under the expanded definition of "cable service," Internet access

and other advanced services are considered cable services if they are provided by a cable operator

over a cable system31 A recent Working Paper published by the FCC's Office of Plans and Policy

supports this reading of the statute. 32

29 UR. Conf. Rep. 104-458, 1041h Cong., at 169 (1996). ~~ 142 Congo Rec. H1156 (daily
ed. Feb. 1,1996) (statement ofRep. Dingell) (explaining that the revised definition of cable
service "strengthens the ability of local governments to collect fees for the use of public right-of
way. For example, the definition of the term 'cable service' has been expanded to include game
channels and other interactive services. This will result in additional revenues flowing to the cities
in the form of franchise fees."). MindSpring objects that this interpretation of section 602(6) is
"absurd" and contrary to "common sense." MindSpring at 20. In making this characterization,
however, MindSpring ignores the legislative history. Likewise, in claiming that Internet access is
"not a programming service," it completely disregards the broad definition of "other programming
service" in section 602(14). ~ 47 U.s.c. § 522(14) ("the term 'other programming service'
means information that a cable operator makes available to all subscribers generally").

30 H.R. Conf. Rep. 104-458, 1041h Cong., at 169 (1996).

31 Even if the Commission does not ultimately conclude that Internet access services provided via
broadband cable facilities are cable services, such services are at most "information services." The
Commission has found that, like cable services, "information services" remain in a separate category
from "telecommunications services" after enactment of the 1996 Act. Universal Service Report to
Coniress at ~ 45-46. An information service provider "does not offer telecommunications" - ~,
a "transparent transmission path" - even though it uses telecommunications to provide the
information service. lil at ~ 39. Whether cable's advanced services offerings are cable services or
information services, there is no "telecommunications service" for the Commission to regulate under
Title II.

32 B. Esbin, INfERNET OVER CABLE: DEFINING TIIE FUTURE IN TERMS OF THE PAST, FCC Office of
Plans and Policy Working Paper Series, No. 30, at 88 (August 1998) ("The Commission could
reasonably conclude that Internet access services ... , when provided by a cable operator over its
cable system, come within the revised definition of' cable services' under Title VI.").
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Despite AOL's bald assertion that unbundled access is "in no sense tantamount to a

common carrier obligation,"33 unbundled access is in fact at the heart of the obligations that

incumbent local exchange carriers owe to other providers of telecommunications services. 34 As set

forth above, Congress expressly limited the reach of the Section 251 unbundling obligation to

incumbent LECs and nothing in the 1996 Act authorizes the Commission to apply it to entities other

than incumbent LECs. Indeed, Congress specifically rejected proposals to adopt a unified regulatory

framework for advanced services that would subject the cable services of cable systems to the kind

ofobligations that apply to incumbent LECs. 35

AOL all but concedes that the Commission lacks statutory authority to require

unbundled access to TCl's broadband cable facilities when it calls on the Commission to act quickly,

"[r]ather than await a belated Congressional response.,,36 Other commenters try to sidestep this

express statutory prohibition by urging the Commission to subject AT&T and TCI to "safeguards"

that are "similar" to those imposed on common carriers. 37 In the face of Congress's explicit directive

33 ~ AOL, p. 33.

34 47 U.S.c. § 251(c)(3).

35 ~,~, Stevens Draft Includes "Title VII" Provision; Senator Hopes to Include Language in
Other Bills, Telecommunications Reports (Apr. 18, 1994) at 1-2; White House Working to Include
"Title VIr' in Telecom Bills' Hollings Says Provision "Isn't Realistic At This Time",
Telecommunications Reports (February 28, 1994) at 4-6.

36 ~ AOL, p. 25.

37 ~ US WEST, pp. 21, 27; GTE, pp. 16-17; Ameritech, pp. 11.
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that "any cable system shall not be subject to regulation as a common carrier or utility by reason of

providing any cable service,"38 however, such an action would violate the Act.

AOL and GTE also point to the existence of cable regulation as if the mere existence

of Title VI justifies the imposition of their conditions. 39 Nothing in Title VI, however, provides

support for the notion that such conditions can appropriately be "inferred" from the sweeping

generalities upon which these commenters would have the Commission rely. The various statutory

provisions they cite do not support the imposition of new regulation on the advanced broadband

services AT&T and TCI plan to deploy.40 The nature and history of the Title VI provisions cited by

the merger opponents make this clear.

The Title VI regulations that AOL and others cite were deliberately crafted by

Congress in response to specific issues identified as part of the legislative process. In particular,

regulations relating to cable rates,41 in-home cable wiring,42 signal security and signal theft, 43

38 47 U.s.c. § 541(c).

39 ~ AOL, pp. 26-27, GTE, pp. 46.

40 It should be made clear that the merger is not intended to undermine or vitiate the applicability of
existing cable regulations.

41 47 U.s.c. § 543; H.R. Rep. 102-862, at 62-66 (1992). The Commission's rules followed
Congress's directive. ~ 47 C.F.R. § 76.900 et seq.

42 47 U.s.c. § 624(i); 47 C.F.R. §§ 76.800-806.

43 47 U.S.c. § 544a. The Commission responded by implementing rules codified at scattered
sections of 47 C.F.R. ~ In the Matter ofImplementation of Section 17 of the Cable Television
Consumer Protection and Competition Act of 1992. Compatibility Between Cable Systems and
Consumer Electronics Equipment, ET No. 93-7, 9 FCC Rcd 1981 (1994).
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